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DECLARED PLACES (MENTALLY IMPAIRED ACCUSED) BILL 2013 
Third Reading 

Resumed from 24 September. 
MS J.M. FREEMAN (Mirrabooka) [10.28 am]: I finished yesterday by talking about my concerns around the 
privatisation of the declared places centres, and my belief that that did not need to be included in the 
Declared Places (Mentally Impaired Accused) Bill 2013 because it is counterproductive to the design of the 
legislation and its principles. If nothing else, we need to be very clear that this is a core operation of government.  

I want to reiterate what I was talking about yesterday. I pointed out that the bill specifically gives priority to the 
protection and safety of the community over other interests. I would like to acknowledge that during this debate 
I have been greatly assisted by my colleagues’ contributions and by discussions I have had with Taryn Harvey 
from the Developmental Disability Council of WA. In discussing this issue, it became clear to me that although 
this legislation is called the Declared Places (Mentally Impaired Accused) Bill 2013, it is really an operation of 
the Declared Places (Mentally Impaired Accused) Bill 2013, because although there are principles for the 
protection and safety of residents and the best interests of residents who are not adults, and the bill gives specific 
priority to the protection and safety of the community over other interests, we cannot say that these principles 
apply when we just plonk a building there. I ask members to consider that once this legislation is passed, if there 
is an institution in one’s area, it can be made a declared place, and there would be no aspect of this bill that 
would have to be applied to it. Let us say that there is a health institution or a place where there are other 
facilities, such as in Osborne Park. The government could suddenly decide that that is a declared place, and there 
is nothing in this legislation to say that the government has to give priority to the protection and safety of the 
community over other interests, because that is about post it being declared; it is not about how it is declared. We 
need to know that, members. We need to know that the aspects that came to this place in the first instance, when 
many people in the community were concerned about this, were because the process that the government had 
said it had set up in its principles were not adhered to, and there is nothing in this legislation to alleviate those 
concerns because this is post that. For the government to have integrity, the chosen sites need also to be guided 
by those principles. Those principles absolutely should have been placed at the time of declaration as post what 
happens when that place begins to operate. The principles must be in place and should be in the legislation in 
declaring the place; that is my belief, otherwise the government undermines the principles and creates mistrust 
and cynicism in the community, and actually undermines its principles. It is not the fault of the community that 
they protest against the government process. It is not their fault; it is the fault of government, because it did not 
apply the principles of the legislation that it is trying to say should apply. If the government applied the 
principles of the legislation, then, and only then, would it achieve the outcome that it actually wants, and that is 
an outcome whereby it is acting in the best interests of everyone in the community. 

I understand that this bill is a mechanism to balance different interests but, at its core, it is a community-based 
response to ensure that there is an appropriate facility for mentally impaired accused who are not able to contest 
accusations in court in the same manner as the general community and you and I can. They do not have access to 
the justice system in the same manner as you and I have, so the balance between the protection and the safety of 
the community, and the best interests of the residents, both in this legislation and in the Criminal Law (Mentally 
Impaired Accused) Act 1996, should not be seen purely through the lens of risk; it should be seen through the 
questions: What is procedural justice? What is a just outcome for people? What is a just outcome for the 
community, and what is a just outcome for the residents in this place? Although I acknowledge that the 
community should be confident that it is safe, this should not mean that it considers itself necessarily at risk. As 
I have said in this house before, my background is in the area of occupational health and safety, and one never 
looks at things purely from a risk aspect; one looks at things as a system, and how one creates a system to ensure 
that one has a healthy and safe workplace. One does not create a system to ensure that one has a risk-free system; 
risk exists in every workplace and in every part of our lives. It is about a system to try to ensure that that risk is 
acknowledged and identified, and then we are able to mitigate that risk in the best possible way to ensure that 
everyone feels confident, knows the rules and knows how to operate so that we can have an outcome that 
benefits the workplace. In this case, if we do that so that we set up a system that is about those aspects of the 
wellbeing of the community and the wellbeing of the residents of these declared places, we will create something 
that has an outcome that we want to achieve, not an outcome that is purely negative and based on an aspect of 
stigma and blame. 

I acknowledge that the community should be confident that it is safe but, as I said, that should not mean that it 
considers itself at risk. Residents should not be seen as a threat and we should not be posing that or creating that 
because of a process that we entered into for how we just impose a declared place on people. We have to do it in 
a manner that makes sure that people understand and feel included in a process of choice around the system that 
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is going to deliver for these people, because if it is seen as a threat, it biases people against the mentally impaired 
accused, and that is not something that we want to see; that is not why the opposition supports this legislation. 
We should also not assume that people who are mentally impaired accused and who are alleged to have 
committed a serious offence are a risk to the general community. They may, in fact, be a risk to themselves and, 
therefore, we should not place all the burden upon them to prove otherwise. The burden of proving something 
like that should not fall to them, because they would not be in a position to do that. They cannot hold that burden 
of proof, because if they had the capacity to be able to prove otherwise, they would be able to participate in the 
criminal justice system and would not be in their current situation. If we look at the issue from a risk-based, 
negative aspect instead of systems based—that is, about community, inclusion and confidence in the  
process—we will not get an outcome that is to the benefit of all in the community. I think, because of the process 
that this government went through in just declaring a place without bringing the community with it, that is what 
it did. 
I would like members to consider the case of Jason, who recently appeared on SBS. The advocates have made 
clear that he does not represent a risk to the community. His offence was not violent, he had no history of 
violence, and he has support and will benefit from it, yet because the power to release the mentally impaired 
accused rests with the Attorney General, who has the ultimate say in this, Jason and other mentally impaired 
accused do not have the same independent judicial coverage that the rest of us enjoy. We should know that, in 
these places, if we do not do this with respect and a capacity for procedural justice—we must create that from the 
time when we designate where one of these places is going to be, so that there is a system of procedural justice 
and respect for these people throughout the process of where it is placed to establishing the place—we are failing 
to meet the principles of this bill. 
It is important to remind ourselves that one of the Mentally Impaired Accused Review Board’s six assessment 
criteria is the objective of imposing the least restriction on freedom of choice and movement that is consistent 
with the need to protect the health or safety of the accused or any other person. This must be a foundation of 
delivering fair decisions about people, based not on a perception at the end of it, but a health and safety system 
that is based on the welfare of everyone in the community. 
I want to now go to part 3, “Residents’ rights”. The debate during consideration in detail illustrated the 
inconsistency between advocacy and representation in the Declared Places (Mentally Impaired Accused Bill) 
2013, and the mentally impaired accused in prison. Jason’s case, which the member for Armadale raised during 
consideration in detail—it has many similarities to the Marlon Noble case—shows that that aspect of being able 
to advocate is not there for him. Part 10 of this bill gives advocacy rights to residents, as pointed out by the 
member for Bassendean during debate, but that is not available for people such as Jason, who remains 
imprisoned as a mentally impaired accused. I note in Hansard, which is probably corrected by now so I can 
quote from it, that the member for Bassendean said quite clearly and succinctly — 

… it seems to be a bit of an anomaly that someone who is intellectually or cognitively impaired, and 
has been determined by the board that the best place for them is in a facility run by the Department of 
Corrective Services, will have two different sets of rights depending on where they are located. 

He said that after stating earlier — 

I refer to the advocacy rights that residents will have under part 10. The legislation only refers to people 
in a declared place. 

He queried whether a person in prison would have the same advocacy rights as residents in a declared place. 
It seems quite unfair that someone such as Jason, who remains in prison as a mentally impaired accused, is 
prevented from being represented for prison charges. I understand that that is contrary to Robert Cock’s inquiry 
into the Marlon Noble case, which was very much the impetus for the legislation before us. It is important that 
people have access to advocacy and representation, whether they find themselves in prison or in a declared place, 
because that comes under the procedural fairness that I spoke about. 

I refer to the parliamentary secretary’s statement on page 35 of Tuesday’s Hansard, in which she stated — 

I understand we have no accused with intellectual disability between the ages of 16 and 18 years. 

I also want to point out that I understand that Jason was 14 when he was put into custody. He was impaired to 
such an extent that he could not be tried. He was in the juvenile justice system. That system seems to have failed 
him as he continues to find himself detained indefinitely. Although this bill may not pertain to those juveniles 
under 16 or between the ages of 16 and 18 years of age, we need to ensure that the juvenile justice system also 
has that capacity for advocacy and representation that we are talking about. 

The bill before us is absolutely important. It is to be commended for including such positive advocacy and 
representation rights for residents of declared places. I suppose that is equally the case if we go back to the 
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underlying principle that the community and its residents also have that capacity for rights and representation. 
It is absolutely important to reiterate that these centres are not an alternative to prisons or indefinite detention. 
This must be the beginning. We must look at preventing people from going into these places and we must look at 
the health issues that are leading to an increasing number of mentally impaired accused. I understand that there is 
a major concern that foetal alcohol spectrum disorder will also be an issue. Further work and reform is needed in 
this area, particularly under the provisions of the Criminal Law (Mentally Impaired Accused) Act 1996, as part 
of this process that has just begun. 
MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [10.44 am] — in reply: I rise to thank the 
members opposite who have contributed to the debate on the Declared Places (Mentally Impaired Accused) Bill 
2013. I am very pleased that there is so much support for an institution such as a declared place to be developed 
and opened. There is a need for places such as this to accommodate people who have, unfortunately, a cognitive 
impairment or intellectual disability and who have found themselves in the criminal justice system. It is certainly 
the intention of the disability justice centre that each resident who is determined eligible to enter the centre has 
an individualised program. There will be a total view about educating and reintegrating these people into the 
community through their individual plan with the centre’s support services and the involvement of families, 
carers and advocates so that it is a very positive environment and one that sees an outcome for people who 
previously did not have an opportunity to progress out of the criminal justice system into another area. This 
legislation will ensure that residents will always be treated with dignity, courtesy and compassion without 
discrimination or stigma and with equal opportunity. I commend the bill to the house. 
Question put and passed. 
Bill read a third time and transmitted to the Council. 
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